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707-885-4631 fax

Attorney for Plaintiff
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Clerk of the Superior Court
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By" C. MARCHESANO, Deputy

SUPERIOR COURT OF CALIFORNIA, COUNTY OF SAN DIEGO

APEX WHOLESALE INC.,, a California
corporation, suing upon its own interest and
on behalf of the general public,

Plaintiff,
V.

FRY’S ELECTRONICS INC., a California
corporation; RANDY FRY, an individual;
DAVID BICKNELL, an individual; DOES
1-100, BLACK CORPORATIONS, and
GREY PARTNERSHIPS,

Defendants.

Case No. GIC 734991
I/C Judge: Kevin Enright, Dept. 62

PLAINTIFF’S MOTION IN LIMINE AND
POINTS AND AUTHORITIES TO
EXCLUDE SURVEY EVIDENCE BY
DEFENDANT’S EXPERT SANDRA
COGAN AND REQUEST FOR HEARING
UNDER EVIDENCE CODE SECTION 402

MOTION IN LIMINE NO. 3 OF 3

TO ALL PARTIES AND TO THEIR ATTORNEYS OF RECORD HEREIN:

Plaintiff Apex Wholesale Inc. (“Apex”) submits the following memorandum of points

and authorities in support of its motion in limine to exclude from trial the survey prepared by

defendants’ expert, Sandra Cogan (“Cogan”). Apex contends that the survey should be

excluded on the grounds that it is untrustworthy, lacks foundation, and is thus irrelevant.

Accordingly, the survey will not only waste time and confuse the jury, but will prejudice Apex.

Plaintiff further requests that the court hold a hearing, outside the presence of the jury, to

determine whether Cogan is competent to render an opinion regarding the advertising at issue in

the case.
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INTRODUCTION

In this lawsuit, Apex claims that defendant Fry’s Electronics Inc. has used advertising
techniques that are untrue and misleading within the meaning of the False Advertising law, e.g.,
Business and Professions Code § 17500. Apex contends that purchasers within the San Diego
market associate defendants’ use of the word “sale” with a price reduction from every day prices
rather than the notion that the merchandise is solely for-sale. Apex further contends that Fry’s
use of single unit pricing derived from the price of a multiple unit package is deceptive; that Fry’s
use of the term “rebate” to refer to an Internet Service Provider $400 discount is deceptive; and
that defendants’ have deceptively advertised prices available only after a rebate amount was
subtracted from the in-store price. Apex retained a consumer psychologist, San Diego State
University Professor of Marketing, Michael Belch, to provide an opinion regarding the potential
for consumer deception in Fry’s ads. Dr. Belch conducted a survey to determine whether the
defendants’ advertising created consumer confusion. Dr. Belch’s survey determined that a |
significant percentage of consumers were mislead.

Following Dr. Belch’s deposition, defendants’ commissioned Cogan to perform a survey.
The survey was designed and conducted at Cogan’s direction. The advertising tested consisted
of “three banner ads and three other print ads.” (McMillan Dec. Ex. E, Cogan depo 11:15-17.)!
The three banner ads contained the statements “Fry’s Electronics loves Graduates;” Fry’s
Electronics Summer Sale;” and “Fry’s Electronics Fall Event.” The three other print ads address
the likelihood of confusion as to the discounted Internet service agreement touted as a “rebate;”
the single unit pricing on items sold in multiple unit packages; and the use of the word “free.”

As shown below in more detail, Cogan followed an unusual protocol to test for consumer

confusion:
. The survey participants to Cogan’s survey looked at the advertising while responding to

survey questions. The advertising was not removed from the participant’s view while the

! Cogan’s survey, survey screener, pilot questionnaire, revised questionnaire, and
deposition excerpts are attached to the Declaration of Scott McMillan. The federal case
authorities are lodged concurrently.
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survey questions were asked.

. The survey participants were chosen only among persons who have shopped at Fry’s in
the last three years or might shop at Fry’s in the next year; and have read advertisements
for Fry’s Electronics stores in the past three years. Participants were not allowed to
continue if they stated that they had never reviewed Fry’s ads in the past. Cogan didn’t

know where the demographic was derived from (McMillan Dec. Ex. E, Cogan 44:22 -
46:06).

. A “Pilot” survey was initially conducted. The survey directions and questionnaires were
changed and the “Revised” survey was conducted. The results of the Pilot and Revised
surveys were combined. No basis for changing the questions are evident or offered
(McMillan Dec. Ex. E, Cogan depo 54:02 - 54:15.)

. The survey questions suggested the answer.

. Advertising exemplar 4 was cut out from the newspaper and enlarged (McMillan Dec. Ex.
E, Cogan depo 39:22 - 40:20).

. Advertising exemplar 5 was cut out from the newspaper and the banner was enlarged
(McMillan Dec. Ex. E, Cogan depo 40:21 - 41:02).

. Advertising exemplar 6 was cut out from the newspaper and possibly enlarged (McMillan
Dec. Ex. E, Cogan depo 41:03 - 41:06.)

Not surprisingly, from the results of the survey, Cogan developed the expert opinion that:

“For the advertising tested, there appears to be minimal confusion about the products, services

and what’s offered there among the relevant market.” (McMillan Dec. Ex. E, Cogan Depo 11:09 -

11:14.)

II.
THE COGAN SURVEY SHOULD BE EXCLUDED FROM EVIDENCE BECAUSE IT IS
UNTRUSTWORTHY AND LACKS FOUNDATiON.
Preliminarily, Apex contends that expert testimony is appropriate in this case to aid the
jury and the Court in determining whether Fry’s print ads were/are deceptive. In this case,

probable consumer confusion may be shown by a scientifically conducted opinion survey in the
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relevant market area. See, e.g., North Carolina Dairy Foundation, Inc. v. Foremost - McKesson,
Inc. (1979) 92 CA3d 98, 110, 154 CR 794, 901 (trademark infringement - false advertising);
Southland Sod Farms, et al. v. Stover Seed Co., et. al (9™ Cir. 1996) 108 F.3d 1134 (false
advertising)(Plaintiff has lodged a copy of this federal decisions as lodgment A). However,
regardless of whether the survey evidence based upon a scientific method is deemed reliable in
general, and whether the evidence is furnished by a properly qualified expert, the proponent of
the evidence must demonstréte that proper scientific procedures were used in the particular case.
See, e.g., People v. Kelly, supra, 17 C3d at 30, 130 CR at 148; People v. Venegas (1998) 18 C4th |
47,78, 74 CR2d 262, 282; People v. Kaurish (1990) 52 C3d 648, 688, 276 CR 788, 807-808.

As outlined above, Cogan’s procedures for assaying consumer confusion deviated far
afield from established procedures. Proper scientific procedures were not followed in the design,
administration, or tabulation of the Cogan survey. The survey is untrustworthy and invalid when
measured against the established requirements for a reliable survey set forth below. Thus, the
survey should be excluded as a matter of law.

A. Defendants’ survey universe is not a representative sampling of the

relevant market for computers and consumer electronics.

When preparing to take a survey, the first step is to determine the “universe” to be

studied. McCarthy, J. Thomas, McCarthy on Trademarks and Unfair Competition (4th ed., 1997)
§32:159, p. 32-248. (Pertinent portions submitted as lodgment ‘B’). In his treatise, Thomas
McCarthy explains:

The universe is that segment of the population whose perceptions and state of

mind are relevant to the issues in the case. [fn] Selection of the proper universe is a

crucial step, for even if the proper questions are asked in a proper manner, if the

wrong persons are asked, the results are likely to be irrelevant. (Emphasis added.)
Id.

If a survey is to be of significant probative value in determining whether the defendants’
advertising is likely to confuse, the survey should contain a fair sampling of those purchasers
most likely to partake of the alleged false advertiser’s goods or services. See Brooks Shoe

Manufacturing Co. v. Suave Shoe Corp., 221 USPQ 536 (1983)(application to a trade dress and

trademark infringement action)(Submitted as lodgment ‘C”). Conversely, if the universe is
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